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A RESOLUTION
BY CITY UTILITIES COMMITTEE

A RESOLUTION AUTHORIZING THE MAYOR TO ENTER INTO AN
AGREEMENT WITH THE GEORGIA ENVIRONMENTAL FACILITIES
AUTHORITY FOR THE PURPOSE OF FUNDING CERTAIN WASTEWATER
AND DRINKING WATER CAPITAL IMPROVEMENTS IN AN AMOUNT NOT
TO EXCEED FIFTY MILLION DOLLARS AND NO CENTS ($50,000,000.00);
AUTHORIZING THE MAYOR TO EXECUTE AN ELECTRONIC DEBIT
TRANSACTION AUTHORIZATION WITH GEORGIA ENVIRONMENTAL
FACILITIES AUTHORITY TO FACILITATE REPAYMENT OF SAID LOANS;
AND FOR OTHER PURPOSES.

WHEREAS, the City of Atlanta (“City”) owns and operates the Water and Wastewater
Treatment and Collection System; and

WHEREAS, the City is subject to Consent Decrees entered in Upper Chatiahoochee
Riverkeeper Fund, Inc. et al. v. City of Atlanta, Civil Action No. 1:95-CV-2250-TWT,
and the United States of America et al. v. The City of Atlanta, Civil Action File No. 1:98-
CV-1956-TWT, in the United States District Court, Northern District of Georgia, and
pursuant to said Consent Decrees and Environmental Protection Agency and
Environmental Protection Division approved plans, the City agreed to certain remedial
actions that include Water and Wastewater Treatment and Collection System capital
improvement projects, the estimated cost of which is approximately $3.9 billion; and

WHEREAS, in December 2003, the Governor expressed the State of Georgia’s
commitment to provide the City financial assistance in the form of Fifty Million Dollars
and No Cents ($50,000,000.00) yearly for ten (10) years in Georgia Environmental
Facilities Authority (“GEFA™) loans to partially fund capital improvement projects to the
City’s Water and Wastewater Treatment and Collection System; and

WHEREAS, the City Council approved Resolution 04-R-0041 reaffirming its support of
the City seeking financial assistance from the State of Georgia to assist in funding the
required new construction, upgrades and renovations to its water and wastewater systems;
and

WHEREAS, GEFA is offering a loan agreement in the amount of Nineteen Million
Dollars and No Cents ($19,000,000.00) to fund Project #2005-L05WQ, also known as
West Area Combined Sewer Overflow Tunnel at an interest rate not to exceed Three
Point Ninety Two Percent (3.92%); and

WHEREAS, GEFA is offering a loan agreement in the amount of Thirty One Million
Dollars and No Cents ($31,000,000.00) to fund Project #CWSRF 05-003 at an interest
rate not to exceed Three Percent (3%) and closing fee not to exceed Two Percent (2%) ;
and



WHEREAS, the City must execute loan agreements in order to receive GEFA funding;
and;

WHEREAS, it is in the best interest of the City to enter into these loan agreements with
GEFA as they provide funds needed for the Clean Water Atlanta Capital Improvement
Program; and

WHEREAS, a draft copy of the proposed loan agreement is attached as Exhibit A, which
requires the City to pledge its full faith and credit to repay the loan in the event system
revenues are insufficient; and

WHEREAS, the City is required, under the terms of the loan agreements, to make
periodic payments to GEFA; and

WHEREAS, it is a condition of the loan agreement that electronic debit transactions be
made through an automated clearing house (“ACH debits”); and

THE CITY COUNCIL OF THE CITY OF ATLANTA, GEORGIA, HEREBY
RESOLVES, that the mayor is authorized to enter loan agreements from the Georgia
Environmental Facilities Authority (“GEFA™) in an amount not to exceed Fifty Million
Dollars and No Cents ($50,000,000.00) for the purpose of funding court or
administratively imposed wastewater and drinking water capital improvements.

BE IT FURTHER RESOLVED, that the Mayor is authorized to execute loan
agreements with GEFA in an amount not to exceed Nineteen Million Dollars and No
Cents ($19,000,000.00) at an interest rate not to exceed Three Point Ninety Two Percent
(3.92%) per annum, for the purpose of funding court or administratively imposed
wastewater and drinking water capital improvements.

BE IT FURTHER RESOLVED, that the Mayor is authorized to execute loan
agreements with GEFA in an amount not to exceed Thirty One Million Dollars and No
Cents ($31,000,000.00) at an interest rate not to exceed Three Percent (3%) per annum,
and a closing fee not to exceed Two Percent (2%), for the purpose of funding court or
administratively imposed wastewater and drinking water capital improvements.

BE IT FURTHER RESOLVED, that the Mayor is authorized to execute and deliver to
GEFA certain loan agreements, in substantial form as the agreement attached as Exhibit
“A” which shall pledge the full faith and credit of the City to repay the loans and which
documents will be approved as to form by the City Attorney and approved as to intent by
the Chief Financial Officer.

BE IT FURTHER RESOLVED, that the proceeds of the loans will be used to fund new
construction, upgrades and renovations to the City’s water and wastewater systems
required by Consent Decrees and federal and state laws and regulations.



BE IT FURTHER RESOLVED, that the Mayor is authorized to execute any and all
other documents necessary to consummate and effectuate the loans and ACH debit
transactions.

BE IT FINALLY RESOLVED, that all resolutions or parts of resolutions in conflict are
hereby waived.
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LOAN AGREEMENT

This LOA
by and between

is “Agreement”) dated .20

s, a Georgia public body corporate and politlc (the
address for purposes of this Agreement shall be , and
: a Georgia public corporation (the *Lender’), whose address for purposes
this Agreement shall be 2090 Equitable Building, 100 Peachtree Street, NW., Atlanta,
Georgia 30303,

1. Background - The  Lender  desires to  loan to  the  Borrower
AND  NO/100 DOLLARS }  from the
. (the “Fund’) to finance the costs of acquiring, constructing, and installing the
cnwronmenzal facilities described in Exhibit A attached hereto {the “Project”). The
Environmental Protection Division (“EPID’") of the Department of Natural Resources of the State
of Georgia has compieted all existing statutory reviews and approvals with respect to the Project.
as required by Section 50-23-9 of the Official Code of Georgia Annotated, and has approved or
will approve the detailed plans and specifications (the “Plans and Specifications™) for the
Project prepared or to be prepared by the Borrower’'s engineer (the “Engineer”), which may be
amended from time to time by the Borrower but subject to the approval of the EPD.

2. Loan - Subject to the terms and conditions of this Agreement, the Lender agrees to
make the following loan or loans (collectively, the “Loan™) available to the Borrower:

(2) The Lender agrees to advance to the Borrower, on or prior to the earlier of (1) the
Completion Date (as hereinafter defined) or (2) .the Loan in a
principal amount of up to which Loan may be disbursed in one or more
advances but each such disbursement shall reduce the Lender’s loan commitment hereunder and

“any sums advanced hereunder may not be repaid and then re-borrowed.

(by The Lender’s commitment in paragraph (a) above to make advances to the Borrower
shall be a Hmited obligation of the Lender, to be funded solely from available moneys in the
Fund and from no other source of funds, including other funds of the Lender.

(¢) The Borrower’s obligation to pay the Lender the principal of and interest on the
Loan shall be evidenced by the records of the Lender and by the Note described below.

3, Note - The Loan shall be evidenced by the Promissory Note, dated this date,
executed by the Borrower in favor of the Lender in an original stated principal amount equal to
the maximum amount of the Loan as described above (the *“Note,” which term shall include any
extensions, renewals, modifications, or replacements thereof). The Note shall be in substantially
the form attached to this Agreement as Exhibit B.

4. Interest, Fees, and Other Charges - In consideration of the Loan, the Borrower
shall pay the Lender the following interest, fees, and other charges:

(a) The Loan shall bear interest at the rate or rates per annum specified in the Note and
such interest shall be calculated in the manner specified in the Note.



(b) The Borrower agrees to pay all reasonable out-of-pocket costs and expenses of the
Lender incurred in connection with its negotiation, structuring, documenting, and closing the
Loan, including, without limitation, the reasonable fees and disbursements of counsel for the
Lender. The Borrower agrees to pay all reasonable out-of-pocket costs and expenses of the
Lender incurred in connection with its administration or modification of, or in connection with
the preservation of its rights under, enforcement of. or any refinancing, renegotiation,
restructuring, or termination of, any Credit Document (as hereinafter defined) or any instriments
referred to therein or any amendment, waiver, or consent relating thereto, including, without
limitation, the reasonable fees and disbursements of counsel for the Lender. Such additional loan
payments shall be billed to the Borrower by the Lender from time to time, together with a
statement certifying that the amount billed has been incurred or paid by the Lender for one or
more of the above #ems. Amounts so billed shalf be paid by the Borrower within thirty (30)
days after receipt of the bill by the Borrower.

(¢) In the event the Borrower fails to request any advances under the Loan within one
{1) year after the dated date of this Agreement, the Borrower shall pay the Lender a fee equal to
the Lender’s undrawn loan fee, as published from time to time in the Lender’s fee schedules, if
the Lender requests the Borrower to pay such fee in writing within ei ghteen (18) months after the
dated date of this Agreement, such fee to be payable within fifteen (15} days of such written
request.

5. Prepayment - The Loan shall be prepayable in accordance with the terms and
conditions of the Note.

6. Authorized Borrower Representative and Successors - The Borrower shall
designate a person to act on behal! of the Borrower under this Agreement (the “Authorized
Borrower Representative™) by written certificate furnished to the Lender, containing the
specimen signature of such person and signed on behalf of the Borrower by its chief executive
officer. Such certificate or any subsequent or supplemental certificate so executed may designate
an alternate or alternates. In the event that any person so designated and his alternate or
alternates, if any, should become unavailable or unable to take any action or make any certificate
provided for or required in this Agreement, a successor shall be appointed in the same manner,

7. Conditions to the Loan - At the time of the making of each advance under the Loan
by the Lender to the Borrower under this Agreement {each an “Advance”), the following
conditions shall have been fulfilled to the Lender’s satisfaction:

(a) This Agreement and the Note shall have been duly executed and delivered by all
required parties thereto and in form and substance satisfactory to the Lender, and the Lender
shall have received (1) a certified copy of the resolution adopted by the Borrower’s governing
body, substantially in the form of Exhibit F attached hereto, and (2) a signed opinion of counsel
to the Borrower, substantially in the form of Exhibit E attached hereto.

(b) There shall then exist no Event of Default under this Agreement (or other event that,
with the giving of notice or passage of time, or both, would constitute such an Event of Defautt),



(¢} All representations and warranties by the Borrower in this Agreement and the Note
(collectively the “Credit Documents™) shall be true and correct in all material respects with the
same effect as if such representations and warranties had been made on and as of the date of such
advance.

(d) Since the date of the most recent annual financial statements of the Borrower
delivered to the Lender, there shall have been no material adverse change in the financial
condition, assets, management, control, operations, or prospects of the Borrower.

(e} The Advance to be made and the use of the proceeds thereof shall not violate any
applicable law, regulation, injunction, or order of any government or court.

(f) When the Project budget included as part of Exhibit A indicates that the Loan will
finance less than all of the costs of the Project or a category of costs of the Project, the Advance
to be made shall not cause the percentage of such Project costs funded to date by the Loan to
exceed the total percentage of such Project costs budgeted to be funded by the Loan.

(g) The Borrower shall submit requests for Advances not more frequently than monthly
and at least 21 days before the requested disbursement date.

(k) The Advance to be made and the use of the proceeds thereof shall be limited to
payment of costs of the Project set forth in the Project budget included as part of Exhibit A and
contemplated by the Plans and Specifications approved by the EPD.

(i} There shall be filed with the Lender:
(1) A requisition for such Advance, stating the amount to be disbursed.

(2) A certificate executed by the Authorized Borrower Representative attached to
the requisition and certifying:

(A) that an obligation in the stated amount has been incurred by the Borrower
and that the same is a cost of the Project and has been paid by the Borrower and is
reimbursable hereunder and stating that the bill or statement of account for such
obligation, or a copy thereof, is attached to the certificate;

(B) that the Borrower has no notice of any vendor’s, mechanic’s, or other
liens or rights to liens, chattel mortgages, or conditional sales contracts that should
be satisfied or discharged before such payment is made; and

(C} that each item on such requisition has not been paid or reimbursed, as the
case may be, and such requisition contains no item representing payment on account
of any retained percentages that the Borrower is, at the date of any such certificate,
entitled to retain or payment for labor performed by employees of the Borrower.

(j) The completed construction on the Project shall be reviewed (at the time each
requisition is submitted) by the Engineer, and the Engineer shall certify to the Lender as to (A)



the cost of completed construction, (B) the percentage of completion, and (C) compliance with
the Plans and Specifications.

8. Representations and Warranties - The Borrower hereby represents and warrants
to the Lender:

(a) Creation and Authority. The Borrower is a public body corporate and politic duly
created and validly existing under the laws of the State of Georgia and has all requisite power
and authority to execute and deliver the Credit Documents and to perform its obligations
thereunder.

(b) Pending Litigation. Except as disclosed in writing to the Lender, there are no
actions, suits, proceedings, inquiries, or investigations pending or, to the knowledge of the
Borrower, after making due inquiry with respect thereto, threatened against or affecting the
Borrower in any court or by or before any governmental authority or arbitration board or
tribunal, which invelve the possibility of materially and adversely affecting the propertics,
activities, prospects, profits, operations, or condition (financial or otherwise) of the Borrower, or
the ability of the Borrower to perform its obligations under the Credit Documents. or the
transactions contemplated by the Credit Documents or which, in any way, would adversely affect
the validity or enforceability of the Credit Documents or any agreement or instrument to which
the Borrower is a party and which is used or contemplated for use in the consummation of the
transactions contemplated hereby or thereby, nor is the Borrower aware of any facts or
circumstances presently existing that would form the basis for any such actions, suits, or
proceedings. Except as disclosed in writing to the Lender, the Borrower is not in default with
respect to any judgment, order, writ, injunction, decree, demand, rule, or regulation of any court,
governmental authority, or arbitration board or tribunal,

(¢} Credit Documents are Legal and Authorized. The execution and delivery by the
Borrower of the Credit Documents, the consummation of the transactions therein contemplated,
and the fulfillment of or the compliance with all of the provisions thereof (i) are within the
power, legal right, and authority of the Borrower, (ii) are legal and will not conflict with or
constitute on the part of the Borrower a violation of or a breach of or a default under, any organic
document, indenture, mortgage, security deed. pledge, note, lease, loan, or installment sale
agreement, contract, or other agreement or instrument to which the Borrower is a party or by
which the Borrower or its properties are otherwise subject or bound, or any license, law, statute,
rule, regulation, judgment, order, writ, injunction, decree, or demand of any court or
governmental agency or body having jurisdiction over the Borrower or any of its activities or
properties, and (iii) have been duly authorized by all necessary and appropriate official action on
the part of the governing body of the Borrower. The Credit Documents are the valid, legal,
binding, and enforceable obligations of the Borrower. The officials of the Borrower executing
the Credit Documents are duly and properly in office and are fully authorized and empowered to
execute the same for and on behalf of the Borrower.

(d) Governmental Consents. Neither the Borrower nor any of its activities or properties,
nor any relationship between the Borrower and any other person, nor any circumstances in
connection with the execution, delivery, and performance by the Borrower of its obligations
under the Credit Documents, is such as to require the consent, approval, permission, order,




license, or authorization of, or the filing, registration, or qualification with, any governmental
authority on the part of the Borrower in connection with the execution, delivery, and
performance of the Credit Documents or the consummation of any transaction herein
contemplated, except as shall have been obtained or made and as are in full force and effect and
except as are nof presently obtainable. To the knowledge of the Borrower, after making due
inquiry with respect thereto, the Borrower will be able to obtain all such additional consents,
approvals, permissions, orders, licenses. or authorizations of governmental authorities as may be
required on or prior to the date the Borrower is legally required to obtain the same.

{e) No Defaults. No event has occurred and no condition exists that would constitute an
Fvent of Default or that, with the lapse of time or with the giving of notice or both, would
become an Event of Defauit. To the knowledge of the Borrower, after making due inquiry with
respect thereto, the Borrower is not in default or violation in any material respect under any
organic document or other agreement or instrument to which it is a party or by which it may be
bound, except as disclosed in writing to the Lender.

(fy Compliance with Law. To the knowledge of the Borrower, after making due inquiry
with respect thereto, the Borrower is not in violation of any laws, ordinances, or governmental
rules or regulations to which it or its properties are subject and has not failed to obtain any
licenses, permits, franchises, or other governmental authorizations (which are presently
obtainable)} necessary to the ownership of its properties or to the conduct of its affairs, which
violation or failure to obtain might materially and adversely affect the properties, activities,
prospects, profits, and condition (financial or otherwise} of the Borrower, and there have been no
citations, notices, or orders of noncompliance issued to the Borrower under any such law,
ordinance, rule, or regulation, except as disclosed in writing to the Lender.

{g) Restrictions on the Borrower. The Borrower is not a party to or bound by any
contract, instrument, or agreement, or subject to any other restriction, that materially and
adversely affects its activities, properties, assets, operations, or condition (financial or
otherwise), except as disclosed in writing to the Lender. The Borrower is not a party to any
contract or agreement that restricts the right or ability of the Borrower to incur indebtedness for
borrowed money or to enter inte loan agreements.

(h) Disclosure. The representations of the Borrower contained in this Agreement and
any certificate, document, written statement, or other instrument furnished by or on behalf of the
Borrower to the Lender in connection with the transactions contemplated hereby, do not contain
any untrue statement of a material fact and do not omit to state a material fact necessary (o make
the statements contained herein or therein not misieading. There is no fact that the Borrower has
not disclosed to the Lender in writing that materially and adversely affects or in the future may
(so Tar as the Borrower can now reasonably foresee) materially and adversely affect the
acquisition, construction, and installation of the Project or the properties, activities, prospects,
operations, profits, or condition (financial or otherwise) of the Borrower, or the ability of the
Borrower to perform its obligations under the Credit Documents or any of the documents or
transactions contemplated hereby or thereby or any other transactions contemplated by this
Agreement, which has not been set forth in writing to the Lender or in the certificates,
documents, and instruments furnished to the Lender by or on behalf of the Borrower prior to the
date of execution of this Agreement in connection with the transactions contemplated hereby.



{i) Project Compliance. The Project complies or will comply with all presently
applicable building and zoning, health, environmental, and safety ordinances and laws and all
other applicable laws, rules, and regulations of any and all governmental and quasi-governmental
authorities having jurisdiction over any portion of the Project.

(17 Financial Statements. The financial statements of the Borrower that have been
provided to the Lender in connection with the Loan present fairly the financial position of the
Borrower as of the date thereof and the results of its operations and the cash flows of its
proprietary fund types for the period covered thereby, all in conformity with generally accepted
accounting principles (subject to normal year-end adjustments in the case of interim statements).
Since the date of the most recent annual financial statements for the Borrower delivered to the
Lender in connection with the Loan, there has been no material adverse change in the Borrower’s
financial condition, assets, ranagement, control, operations, or prospects,

(k) Reaffirmation. Each request by the Borrower for an advance under the Loan shall
constitute a representation and warranty by the Borrower to the Lender that the foregoing
statements are true and correct on the date of the request and after giving effect to such advance.

(1) Borrower’s Tax Certificate. The represeniations and warranties of the Borrower set
forth in the Borrower’s Tax Certificate, dated the date hereof, are hereby incorporated herein and
made a part hereof by this reference thereto, as if fully set forth herein, and are true and correct
as of the date hereof.

4,  Security for Pavments under Credit Docunents

(a) As security for the payments required to be made and the obligations required to be
performed by the Borrower under the Credit Documents, the Borrower hereby pledges to the
Lender its full faith and credit and revenue-raising power (including its taxing power) for such
payment and performance. The Borrower covenants that, in order to make any payments
required by the Credit Documents when due from its funds to the extent required hereunder, it
will exercise its power of taxation and its power to set rates, fees, and charges to the extent
necessary to pay the amounts required (o be paid under the Credit Documents and will make
available and use for such payments all rates, fees, charges, and taxes levied and coliected for
that purpose together with funds received [rom any other sources. The Borrower further
covenants and agrees that in order to make funds availabie for such purpose in each fiscal year, it
will, in its revenue, appropriation, and budgetary measures through which its tax funds or
revenues and the allocation thereof are controlled or provided for, include sums sufficient to
satisfy any such payments that may be required to be made under the Credit Documents, whether
or not any other sums are included in such measure, until all payments so required to be made
under the Credit Documents shall have been made in full. The obligation of the Borrower to
make any such payments that may be required to be made from its funds shall constitute a
general obligation of the Borrower and a pledge of the full faith and credit of the Borrower to
provide the funds required to fulfill any such obligation. In the event for any reason any such
provision or appropriation is not made as provided in this Section 9. then the fiscal officers of the
Borrower are hereby authorized and directed 1o set up as an appropriation on their accounts in
the appropriate fiscal year the amounts required to pay the obligations that may be due from the
funds of the Borrower. The amount of such appropriation shall be due and payable and shall be



expended for the purpose of paying any such obligations, and such appropriation shall have the
same legal status as if the Borrower had included the amount of the APpropriation in its revenue,
appropriation, and budgetary measures, and the fiscal officers of the Borrower shall make such
payments required by the Credit Documents to the Lender if for any reason the payment of such
obligations shall not otherwise have been made.

{b) The Borrower covenants and agrees that it shall, to the extent necessary, levy an
annual ad valorem tax on all taxable property located within the territorial limits of the Borrower,
as now existent and as the same may hereafter be extended, at such rate or rates, within any
timitations that may be prescribed by law, as may be necessary to produce in each year revenues
that will be sufficient to fulfill the Borrower’s obligations under the Credit Documents, from
which revenues the Borrower agrees to appropriate sums sufficient to pay in full when due all of
the Borrower’s obligations under the Credit Documents. Nothing herein contained, however,
shall be construed as limiting the right of the Borrower to make the payments calied for by the
Credit Documents out of any funds lawfuily available 10 it for such purpose, from whatever
source derived (including general funds or enterprise funds),

10. Borrower Covenants- The Borrower agrees to comply with the following
covenants so long as this Agreement is in effect:

(ay Information. The Borrower shall deliver to the Lender, not fess than 180 days after
the end of each fiscal year, an electronic copy of the Borrower's annual financial statements
prepared in accordance with generally accepted accounting principles and otherwise in form and
substance satisfactory to the Lender, which financial statements shall be accompanied by (1) an
audit report resulting from an audit conducted by a firm of independent certified public
accouniants in conformity with generally accepted auditing standards and (2) a certificate of the
Borrower (A) to the effect thai the Borrower is not in default ander any provisions of the Credit
Documents and has fully complied with all of the provisions thereof, or if the Borrower is in
default or has failed to so comply, setting forth the nature of the default or failure to comply, and
(B) stating the Fixed Charges Coverage Ratio. the Fixed Charges, and the Income Available for
Fixed Charges of the Borrower for the fiscal vear. The Borrower also shall promptly provide the
Lender (1) upon receipt thereof, a copy of each other report submitted (o the Borrower by its
accountants in connection with any annual, interim, or special audit made by them of the books
of the Borrower (including, without limitation, any management report prepared in connection
with such accountants’ annual audit of the Borrower) and (2) with such other information
relating to the Borrower and the Project as the Lender may reasonably request from time to time,

(b) Access to Property and Records. The Rorrower agrees that the Lender, the EPD,
and their duly authorized representatives and agents shail have the right, upon reasenable prior
notice, to enter the Borrower’s property at all reasonable times for the purpose of examining and
inspecting the Project, including any construction or renovation thereof. The Borrower shall
keep accurate and complete records and books of account with respect (o its activities in which
proper entries are made in accordance with generally accepted accounting principles reflecting
all of its financial transactions. The Lender and the EPD shall also have the right at all
reasonable times 10 examine and make extracts from the books and records of the Borrower.
insofar as such books and records relate to the Project or insofar as necessary to ascertain
compliance with this Agreement, and to discuss with the Borrower's officers, employees,

7.




accountants, and engineers the Project and the Borrower’s activities, assets, liabilities, financial
condition, results of operations, and financial prospects,

(¢) Agreement to Acquire, Construct, and Install the Project. The Borrower covenants
to cause the Project to be acquired, constructed, and installed without material deviation from the
Plans and Specifications and warrants that the acquisition, construction, and instaliation of the
Project without material deviation from the Plans and Specifications will result in facilities
suitable for use by the Borrower and that all real and personal property provided for therein is
necessary or appropriate in connection with the Project. The Borrower may make changes in or
additions to the Plans and Specifications; provided, however, changes in or additions to the Plans
and Specifications that are material shall be subject to the prior written approval of the Engineer
and the EPD. The Borrower agrees to complete the acquisition, construction, and installation of
the Project as promptly as practicable and with all reasonable dispatch after the date of this
Agreement. Without limiting the foregoing sentence, the Borrower shall commence and
complete each activity or event by the deadline stated in the Project Schedule included as part of
Exhibit A attached hereto. The Borrower shall comply with the bidding and construction
requirements set forth in Exhibit C attached hereto.

(d) Establishment of Completion Date. The date of completion of the acquisition,
construction, and installation of the Project (the *“Completion Date™) shall be evidenced to the
Lender and the EPD by a certificate of completion signed by the Authorized Borrower
Representative and approved by the Engineer, stating that construction of the Project has been
completed without material deviation from the Plans and Specifications and all iabor, services,
materials, and supplies used in such construction have been paid or provided for.
Notwithstanding the foregoing, such certificate may state that it is given without prejudice to any
rights against third parties that exist at the date of such certificate or that may subsequently come
into being. It shall be the duty of the Borrower to cause the certificate contemnplated by this
paragraph to be furnished as soon as the construction of the Project shall have been completed.

(¢} Indemnity. (1) In addition to the other amounts payable by the Borrower under this
Agreement (including, without limitation, Section 4 hereof), the Borrower hereby agrees to pay
and indemnify the Lender from and against all claims, liabilities. losses, costs, and expenses
(including, without limitation. reasonable attorneys’ fees and expenses) that the Lender may
(other than as a result of the gross negligence or willful misconduct of the Lender) incur or be
subjected (o as a consequence, directly or indirectly, of (i) any actual or proposed use of any
proceeds of the Loan or the Borrower's entering into or performing under any Credit Document,
(i} any breach by the Borrower of any representation, warranty, covenant, or condition in, or the
occurrence of any other default under, any of the Credil Documents, including without limitation
all reasonable attorneys’ fees or expenses resulting from the settlement or defense of any claims
or liabilities arising as a result of any such breach or default, (iii) allegations of participation or
interference by the Lender in the management, contractual relations. or other affairs of the
Borrower, (iv} allegations that the Lender has jomnt liability with the Borrower to any third party
as a result of the transactions contemplated by the Credit Documents, (v} any suit, investigation,
or proceeding as to which the Lender is involved as a consequence. directly or indirectly, of its
execution of any of the Credit Documents. the making of the Loan, or any other event or
transaction contemplated by any of the Credit Documents, or (vi) the conduct or management of
or any work or thing done on the Project and any condition of or operation of the Project,
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(2) Nothing contained in this paragraph (e} shall require the Borrower to
indemnify the Lender for any ciaim or Hability that the Borrower was not given any opportunity
to contest or for any settlement of any such action effected without the Borrower's consent. The
indemnity of the Lender contained in this paragraph (e} shail survive the termination of this
Agreement,

(f) Fixed Charges Coverage Ratio. The Borrower shall not permit the Fixed Charges
Coverage Ratio for any fiscal year to be less than 1.05. The following terms are defined terms
for purposes of this Agreement:

“Fixed Charges” means, for any period, the sum of all cash outflows that the
Borrower cannot avoid without violating the Borrower's long-term contractual obligations {those
obligations that extend for a period greater than one year, determined in accordance with
generally accepted accounting principles) and that are accounted for in the enterprise fund
containing the Borrower’s water or sewer operations, including, but not limited to, (i) interest on
long-term debt, determined in accordance with generally accepted accounting principles, (ii)
payments under long-term leases (whether capitalized or operating), and (iil) scheduled
payments of principal on long-term debt,

“Fixed Charges Coverage Ratio” means, for any period, the ratio of Income
Available for Fixed Charges to Fixed Charges.

“Income Available For Fixed Charges” means, for any period, net income of the
enterprise fund containing the Borrower’s water or sewer operations, plus amounts deducted in
arriving at such net income for (i) interest on long-term debt (including the current portion
thereof), (ii) depreciation, (iii) amortization, (iv} payments under long-term leases, and (v)
transfers to other funds of the Borrower.

(g) Tax Covenants. The Borrower covenants that it wiil not take or omit to take any
action nor permit any action to be taken or omitted that would cause the interest on the Note to
become includable in the gross income of any owner thereof for federal income tax purposes.
The Borrower further covenants and agrees that it shall comply with the representations and
certifications it made in its Borrower’s Tax Certificate dated the date hereof and that it shall take
ne action nor omit to take any action that would cause such representations and certifications to

be untrue.

11. Events of Default and Remedies

(a} Each of the following events shall constitute an Event of Default under this
Agreement:

(1) Failure by the Borrower to make any payment with respect to the Loan
{whether principal, interest, fees, or other amounts) when and as the same becomes due and
pavable (whether at maturity, on demand, or otherwise); or

(2} The Borrower shall (A) apply for or consent to the appointment of or the

taking of possession by a receiver, custodian, trustee, or liquidator of the Borrower or of all or a
substantial part of the property of the Borrower, (B) admit in writing the inability of the
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Borrower, or be generally unable, to pay the debts of the Borrower as such debts become due,
(C) make a general assignment for the benefit of the creditors of the Borrower, (D) commence a
voluntary case under the federal bankruptcy law (as now or hereafter in effect), (E) file a petition
seeking to take advantage of any other law relating to bankruptcy, insolvency. reorganization,
winding-up, or composition or adjustment of debts, (F) fail to controvert in a timely or
appropriate manner, or acquiesce in writing to, any petition filed against the Borrower in an
involuntary case under such federal bankruptey law, or (G) take any action for the purpose of
effecting any of the foregoing; or

(3) A proceeding or case shall be commenced, without the application of the
Borrower, in any court of competent jurisdiction, seeking (A) the liquidation, reorganization,
dissotution, winding-up, or composition or readjustment of debts of the Borrower, (B) the
appointment of a trustee, receiver, custodian, Hquidator, or the like of the Borrower or of all or
any substantial part of the assets of the Borrower, or (C) similar relief in respect of the Borrower
under any law relating to bankruptcy, insolvency, reorganization, winding-up, or composition
and adjustment of debts, and such proceeding or case shall continue undismissed, or an order,
judgment, or decree approving or ordering any of the foregoing shall be entered and continue in
effect, for a period of sixty (60) days from commencement of such proceeding or case or the date
of such order, judgment, or decree, or any order for relief against the Borrower shall be entered
in an involuntary case or proceeding under the federal bankruptey law; or

(4)  Any representation or warranty made by the Borrower in any Credit
Document shall be false or misleading in any material respect on the date as of which made {or
deemed made); or

(5} Any default by the Borrower shall occur in the performance or observance of
any term, condition, or provision contained in any Credit Document and not referred to in
clauses (1) through (4) above. which default shall continue for thirty (30) days after the Lender
gives the Borrower written notice thereof: or

{(6)  Any material provision of any Credit Document shall at any time for any
reason cease to be valid and binding in accordance with its terms on the Borrower, or the validity
or enforceability thereof shall be contested by the Borrower, or the Borrower shall terminate or
repudiate (or attempt (o terminate or repudiate) any Credit Document:; or

(7} Default in the payment of principal of or interest on any other obligation of
the Borrower for money borrowed (or any obligation under any conditional sale or other title
retention agreement or any obligation secured by purchase money mortgage or deed to secure
debt or any obligation under notes payable or drafts accepted representing extensions of credit or
on any capitalized lease obligation), or default in the performance of any other agreement, term,
or condition contained in any contract under which any such obligation is created, guaranteed, or
secured if the effect of such default is to cause such obligation to become due prior o its stated
maturity; provided that in each and every case noted above the aggregate then outstanding
principal balance of the obligation involved (or all such obligations combined) must equal or
exceed $100,000; or



(8)  Default in the payment of principal of or interest on any obligation of the
Borrower for money borrowed from the Lender (other than the Loan) or default in the
performance of any other agreement, term, or condition contained in any contract under which
any such obligation is created, guaranteed, or secured if the effect of such default is to entitle the
Lender to then cause such obligation to becomne due prior to its stated maturity (the parties intend
that a default may coastitute an Event of Default under this paragraph {8) even if such default
would not constitute an Event of Default under paragraph (7 immediately above); or

(9)  The dissolution of the Borrower: or

(10) Any material adverse change in the Borrower's financial condition or means
or ability to perform under the Credit Documents; or

(11} The occurrence of any other event as a result of which the Lender in good
faith believes that the prospect of payment in full of the Loan is impaired.

(b} Upon the occurrence of an Event of Default, the Lender, at its option, without
demand or notice of any kind, may declare the Loan immediately due and payable, whereupon
all outstanding principal and accrued interest shall become immediately due and payable.

{c) Upon the occurrence of an Event of Default, the Lender, without notice or demand
of any kind, may from time to time take whatever action at law or in equity or under the terms of
the Credit Documents may appear necessary or desirable to collect the Loan and other amounts
payable by the Borrower hereunder then due or thereafter to become due, or to enforce
performance and observance of any obligation, agreement, or covenant of the Borrower under
the Credit Documents.

{(d) Inthe event of a failure of the Borrower to pay any amounts due to the Lender under
the Credit Documents within 15 days of the due date thereof, the Lender shall perform its duty
under Section 50-23-20 of the Official Code of Georgia Annotated to notify the director of the
Office of Treasury and Fiscal Services of such failure, and the Lender may apply any funds
allotted to the Borrower that are withheld pursuant to Section 50-23-20 of the Official Code of
Georgia Annotated to the payment of the overdue amounts under the Credit Documents.

{e) Upon the occurrence of an Event of Default, the Lender may, in its discretion, by
written notice to the Borrower, terminate its remaining commitment (if any) hereunder to make

any further advances of the Loan, whereupon any such commitment shall terminate immediately.

12. Assignment or Sale by Lender

(a) The Credit Documents, and the obligation of the Borrower to make payments
thereunder, may be sold, assigned, or otherwise disposed of in whole or in part to one or more
successors, grantors, holders, assignees, or subassignees by the Lender. Upon any sale,
disposition, assignment, or reassignment, the Borrower shall be provided with a notice of such
assignment. The Borrower shall keep a complete and accurate register of all such assignments in
form necessary to comply with Section 149(a) of the Internal Revenue Code of 1986, as
amended.
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(b) The Borrower agrees to make all payments to the assignee designated in the
assignment, notwithstanding any claim, defense, setoff, or counterclaim whatsoever that the
Borrower may from time to time have against the Lender. The Borrower agrees to execute all
documents, including notices of assignment, which may be reasonably requested by the Lender
of ifs assignee to protect its interests in the Credit Documents,

{c} The Borrower hereby agrees that the Lender may sell or offer to sell the Credit
Documents (i) through a certificate of participation program, whereby two or more interests are
created in the Credit Documents or the payments thereunder or (i) with other similar
instruments. agreements. and obligations through a pool, trust, limited partnership, or other
entity,

13. Miscellaneous

(a) This Agreement shall be governed by and construed in accordance with the internal
laws of the State of Georgia.

(b) 'This Agreement shall be binding upon and shall inure to the benefit of the Borrower,
the Lender, and their respective heirs, legal representatives, successors, and assigns, but the
Borrower may not assign or transfer any of its rights or obligations hereunder without the
express prior written consent of the Lender.

(c) This Agreement may not be waived or amended except by a writing signed by “both
the Lender and the Borrower.”

{d) This Agreement shall be effective on the date on which the Borrower and the Lender
have signed one or more counterparts of it and the Lender shall have received the same, provided
the Lender receives the same executed by the Borrower by & iration». At such
time as the Lender is no longer obligated under this Agreement to make any further advances
under the Loan and all principal, interest, or other amounts owing with respect to the Loan and
hereunder have been finally and irrevocably repaid by the Borrower to the Lender, this
Agreement shall terminate,

(¢) All notices, certificates, requests, demands, or other communications hereunder shall
be sufficiently given and shall be deemed given upon receipt, by hand detivery, mail, overnight
delivery, telecopy, or other electronic means, addressed as provided at the beginning of this
Agreement. Any party to this Agreement may, by notice given to the other party, designate any
additional or different addresses to which subsequent notices, cerfificates, or other
communications shall be sent. For purposes of this Section, “clectronic means” shall mean
telecopy or facsimile transmission or other similar electronic means of communication that
produces evidence of transmission.

(fy  This Agreement may be executed in one or more counterparts.

(g) All pronouns used herein include all genders and all singular terms used herein
include the plural {and vice versa},
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(h) In the event any provision of this Agreement shall be held invalid or unenforceable
by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable
any other provision hereof.

(1) Statements of Special Conditions in Exhibit D attached hereto shall govern the
matters they address.

(i) This Agreement and the Note constitute the entire agreement between the Borrower
and the Lender with respect fo the Loan and supersede all prior agreements. negotiations,
representations, or understandings between such parties with respect to such matters,

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered by their respective officials hereunto duly authorized as of the date first
above written.

«BOR

APPROVED AS TO FORM:

Byv:

By:

Printed Name:
Title:

Printed Name:
Title:
City/County Atlorney

[Affix Seal Here]

Attest:

By:

Printed Name:
Title:

By:
Paul Burks
Executive Director

[Affix Seal Here|
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